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MEMORANDUM 

Trade sanctions in cultural property post Brexit 

Background 

In the aftermath of the Brexit referendum, PAIAM decided to offer its collective expertise as a resource to the British 

government.  It is in the interest of our members and their clients that after Brexit, the British art market continues to thrive.   

We want to continue to attract talent and to ensure that the British art community remains as creative and entrepreneurial 

as ever.  There is also an opportunity to improve the competitiveness of the British art market on the world stage.  This will 

happen only if the government makes informed legislative decisions and continues to offer appropriate incentives.  We believe 

that PAIAM can add value to this process.    

We recognise that the diversity of PAIAM’s membership means that it is not appropriate for PAIAM to make specific 

recommendations, or to seek to influence the government’s agenda in the interest of a specific interest group within the art 

community.  Our objective is to offer impartial advice, and to help government make informed decisions.  

We have identified several legislative issues affecting the British art community which may benefit from reform, with a view to 

enhancing creativity, commerce and international trade once the UK has left the European Union.  PAIAM members have 

volunteered to prepare a memorandum on each of those issues.  Drawing on our members’ expertise, the memoranda are 

intended to provide technical information.  Any opinion expressed in the memoranda is the opinion of the author of the 

memorandum, rather than PAIAM’s opinion or that of its membership.   

The memoranda are not intended to replace legal advice and the reader should not rely upon any technical and legal 

information they contain.   

The memoranda are dated August 2017.  They will be reviewed from time to time and updated if appropriate.  It is 

understood that the situation may evolve in the meantime and that the memoranda may not always reflect the latest position. 

1. EXECUTIVE SUMMARY 

Cultural property is a particularly sensitive issue given the recent conflicts in the Middle East. 

As the majority of legislation relating to cultural property applicable in the UK is derived from the UN 

Security Council Resolutions or International Conventions (such as UNESCO Conventions, to which the 

UK is a State Party independently of the EU), it is unlikely that Brexit will have a significant impact on 

the current legislation in force.  

However, if the UK leaves the Single Market as anticipated, resulting in increased pressure on customs 

and border controls, the UK may require additional resource to ensure that customs officials can continue 

to check and safeguard against illicit cultural property being imported or exported through UK borders.  

As at August 2017, negotiations between the EU and UK have not yet provided any certainty regarding 

the UK’s continued access to intelligence and data sharing databases used for enforcement and 

monitoring criminal activity, such as Europol, as such access falls within the jurisdiction of the ECJ. 

Given shared data is an important tool for the UK to monitor illegal trafficking of cultural property, as 

well as other criminal activity, the result of these negotiations could greatly impact the UK’s ability to 

enforce cultural property sanctions post Brexit. This remains an open issue until the negotiations on such 

databases and the jurisdiction of the ECJ are resolved. 
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2. THE PAIAM SURVEY  

In March 2017, PAIAM (Professional Advisors to the International Art Market) sent a questionnaire to 

its UK members which include a broad spectrum of the Art Market (including lawyers, accountants, tax 

advisors, logistics professionals, insurance brokers) on some of the issues raised in this Memorandum. 

Where appropriate, a reference to the answers to the questionnaire by participating UK PAIAM members 

is made in the footnotes.  

3. SUMMARY OF THE CURRENT POSITION IN THE UK 

Following recent conflicts in the Middle East resulting in destruction of cultural heritage sites and an 

increase in illicit trafficking of items of cultural property during conflict, the EU implemented specific 

regulations banning trade, and facilitating the return, of cultural property illegally removed from Iraq1 and 

Syria2 (6 August 1990 and 15 March 2011 respectively, marking the start of conflicts) (together "EU 

Cultural Property Regs"). The EU Council decisions to adopt the EU Cultural Property Regs were the 

result of the two decisions of the United Nations Security Council Resolutions in respect of Iraq and 

Syria.  

4. NEW EU CONVENTION 

The Council of Europe Convention on Offences relating to Cultural Property (“New Convention”) was 

adopted on 3 May 2017 (Council of Europe Treaty Series no. 221) and is open for signature by Member 

States and non-member States. The New Convention supersedes the unratified Delphi Convention (1985) 

and aims to complete the body of international law and EU legislation relating to cultural property 

protection. The New Convention aims to prevent and combat the illicit trafficking and destruction of 

cultural property by establishing a number of criminal offences, (including theft; unlawful excavation, 

importation and exportation, illegal acquisition and placing on the market and aiding and facilitating such 

acts). To date, the UK has not ratified the New Convention. 

5. LEGAL POSITION POST BREXIT 

The EU Cultural Property Regs shall be adopted into domestic UK law as currently drafted on the date of 

Brexit along with other EU statutory instruments if the European Union (Withdrawal) Bill is adopted as 

currently anticipated. Inconsistencies, references to the EU or to other Member States will need to be 

corrected by virtue of the specific powers pursuant to the European Union (Withdrawal) Bill.  

Separately from the EU Cultural Property Regs, the UK has adopted strict national laws making it a 

criminal offence to trade or hold cultural property illegally removed from Syria and Iraq.  They are: 

• Export Control (Syrian Sanctions) Order 2013 ("Syria Sanctions") 

• Iraq (United Nations Sanctions) Order 2003 ("Iraq Sanctions") 

These orders will remain in force post Brexit but inconsistencies will also need to be corrected.  

                                                      

1 Council Regulation (EC) No 1210/2003 of 7 July 2003 concerning certain specific restrictions on economic and financial 
relations with Iraq and repealing Regulation (EC) No 2465/96[6], as last amended by Commission Regulation (EC) No 
1086/2004[7] 
2 EU Regulation No.1333/2013 Concerning restrictive measures against Syria. (Amended by Council Regulation (EU) 2015/827) 

http://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/221
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Wider legislation on cultural property also exists in the UK in the Dealing with Cultural Property 

Offences Act 2003. On 23 February 2017, the UK passed the Cultural Property (Armed Conflicts) Act 

2017, which will enable the UK to implement the 1954 Hague Convention for the Protection of Cultural 

Property in the Event of Armed Conflict. 

As the New Convention is open for signature to non-State Parties, the UK’s ability to ratify the New 

Convention is not affected by Brexit.  

6. THE IMPACT ON THE UK ART MARKET POST BREXIT 

If the UK leaves the Single Market, increased pressure on customs and border controls could result in the 

UK becoming a target for traffickers if it has weaker controls. If the UK is unable to agree continued 

access and participation in shared databases such as Europol, this together with increased pressure on 

borders could result in the UK becoming a platform for the illicit trade in looted and illegally exported 

cultural property, particularly from conflict zones which could by association damage the reputation of 

the UK Art Market internationally. To minimize that risk, resources should be invested now in recruiting 

staff and training them to identify and stop looted cultural property from moving across UK borders.  

Fionnuala Rogers 

Consultant to Constantine Cannon LLP and Pinsent Masons LLP 

August 2017 

 


