
 

 

MEMORANDUM 

Brexit and the return of Cultural Property unlawfully exported from EU Member States 

Background 

In the aftermath of the Brexit referendum, PAIAM decided to offer its collective expertise as a resource to the British 

government.  It is in the interest of our members and their clients that after Brexit, the British art market continues to thrive.   

We want to continue to attract talent and to ensure that the British art community remains as creative and entrepreneurial 

as ever.  There is also an opportunity to improve the competitiveness of the British art market on the world stage.  This will 

happen only if the government makes informed legislative decisions and continues to offer appropriate incentives.  We believe 

that PAIAM can add value to this process.    

We recognise that the diversity of PAIAM’s membership means that it is not appropriate for PAIAM to make specific 

recommendations, or to seek to influence the government’s agenda in the interest of a specific interest group within the art 

community.  Our objective is to offer impartial advice, and to help government make informed decisions.  

We have identified several legislative issues affecting the British art community which may benefit from reform, with a view to 

enhancing creativity, commerce and international trade once the UK has left the European Union.  PAIAM members have 

volunteered to prepare a memorandum on each of those issues.  Drawing on our members’ expertise, the memoranda are 

intended to provide technical information.  Any opinion expressed in the memoranda is the opinion of the author of the 

memorandum, rather than PAIAM’s opinion or that of its membership.   

The memoranda are not intended to replace legal advice and the reader should not rely upon any technical and legal 

information they contain.   

The memoranda are dated August 2017.  They will be reviewed from time to time and updated if appropriate.  It is 

understood that the situation may evolve in the meantime and that the memoranda may not always reflect the latest position. 

1. Executive Summary  

The EU Restitution Directive (Directive 2014/60/EU on the return of cultural objects unlawfully removed from the 

territory of a Member State of 15 May 2014) is based on reciprocity and has – thus far – provided certainty 

regarding the protection of UK cultural goods in the 27 EU member states, as well as the protection of 

the remaining “EU 27” member states’ cultural goods on UK territory. 

Assuming that the UK will want to continue with this arrangement following Brexit, it will be necessary 

to ensure that the statutory instruments that implement into UK law the provisions of the Restitution 

Directive remain in force. 

2. Legislative History 

The first EU Restitution Directive was brought about by Directive 93/7/EEC, which was subsequently 

amended by Directive 96/100/EC, and Directive 2001/38/EC.  

Following the latter legislative measure, the consolidated framework remained in place until Directive 

2014/60/EU repealed and “recast [it] in the interests of clarity.”1 

                                                      
1 Preamble 1, Directive 2014/60/EU 
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As directives are not directly applicable and require national implementation by member states. Directive 

93/7/EEC was implemented in the UK by virtue of The Return of Cultural Objects Regulation 1994 (SI 

1994/501), http://www.legislation.gov.uk/uksi/1994/501/made/data.pdf. 

Directive 96/100/EC was implemented in the UK by virtue of The Return of Cultural Objects 

(Amendment) Regulations 1997 (SI 1997/1719), http://www.legislation.gov.uk/uksi/1997/1719/made. 

Directive 2001/38/EC was implemented in the UK by virtue of The Return of Cultural Objects 

(Amendment) Regulations 2001 (SI 2001/3972), 

http://www.legislation.gov.uk/uksi/2001/3972/pdfs/uksi_20013972_en.pdf. 

Directive 2014/60/EU was implemented in the UK by virtue of The Return of Cultural Objects 

(Amendment) Regulations 2015 (SI 2015/1926), 

http://www.legislation.gov.uk/uksi/2015/1926/made/data.pdf. 

All four UK Statutory Instruments were made by the Secretary of State pursuant to s.2(2) of the 

European Communities Act 1972.  

3. Main Provisions 

For the purposes of the EU Restitution Directive, the definitions contained in Article 2 (“cultural object” 

and “unlawfully removed from territory of a member state”) make allowances for reciprocal recognition 

of national rules in relation to “national treasures possessing artistic, historic or archaeological value”, as 

prescribed in Article 36 of the Treaty of Rome. 

Articles 3 – 16 (inclusive) of the EU Restitution Directive set out the procedure and proceedings which 

will be relevant for circumstances in which one member state requests the return of a cultural object that 

has been unlawfully removed from its territory and is situated in another member state.  

Given the reciprocal nature of the relevant articles, it would be beneficial for the UK to retain these 

arrangements.  

Article 17 specifies that member states are to report to the Commission every five years in order to aid 

the review of the application of the EU Restitution Directive. The UK may wish to retain the ability to 

comment on the efficacy of the rules with the EU bodies taking account of such comments. 

4. Conclusion 

In effect, the EU Restitution Directive’s objective is to ensure that the courts of each member state 

enforce the export laws of other member states, in as far as they relate to cultural property that is deemed 

a national treasure. The UK might consider it beneficial to retain these reciprocal rules to provide 

certainty and continuity, as well as allowing the UK and the remaining “EU 27” to protect each other’s 

respective cultural objects. 

In 2014, the re-casting of the Directive was deemed necessary to ensure a wider application of the scope 

of the EU Restitution Directive. In particular, three issues had previously been identified as having limited 

the effectiveness of the measures in place: (i) conditions in relation to what objects would fall under the 

definition as set out in the Annex to the consolidated Directive pre-2014; (ii) an insufficient period of 

time allowed to start proceedings to reclaim cultural objects; and (iii) high costs associated with return 

proceedings. 

http://www.legislation.gov.uk/uksi/1994/501/made/data.pdf
http://www.legislation.gov.uk/uksi/1997/1719/made
http://www.legislation.gov.uk/uksi/2001/3972/pdfs/uksi_20013972_en.pdf
http://www.legislation.gov.uk/uksi/2015/1926/made/data.pdf
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The UK was part of that process and implemented the re-cast Directive into UK law. The authority used 

by the UK Secretary of State power to pass the relevant UK implementation of these EU Directives into 

UK law, derives from the European Communities Act 1972.  

As the Secretary of State’s power to pass the relevant UK implementation of EU Directives into UK law 

derives from the European Communities Act 1972, its repeal would presumably require additional 

legislative initiatives for the UK to retain the rules set out in the EU Restitution Directive. At the very 

least, the UK would need to draft the repeal of the European Communities Act 1972 in such a way that 

those Statutory Instruments made using the powers vested in the Secretary of State by s.2(2) of the Act 

are not automatically repealed when the UK leaves the EU. 

Pierre Valentin and Till Vere-Hodge 

Constantine Cannon LLP 

August 2017 


