
 

 

 

MEMORANDUM 

 

Brexit and the export of cultural property 

Background 

In the aftermath of the Brexit referendum, PAIAM decided to offer its collective expertise as a resource to the British 

government.  It is in the interest of our members and their clients that after Brexit, the British art market continues to thrive.   

We want to continue to attract talent and to ensure that the British art community remains as creative and entrepreneurial 

as ever.  There is also an opportunity to improve the competitiveness of the British art market on the world stage.  This will 

happen only if the government makes informed legislative decisions and continues to offer appropriate incentives.  We believe 

that PAIAM can add value to this process.    

We recognise that the diversity of PAIAM’s membership means that it is not appropriate for PAIAM to make specific 

recommendations, or to seek to influence the government’s agenda in the interest of a specific interest group within the art 

community.  Our objective is to offer impartial advice, and to help government make informed decisions.  

We have identified several legislative issues affecting the British art community which may benefit from reform, with a view to 

enhancing creativity, commerce and international trade once the UK has left the European Union.  PAIAM members have 

volunteered to prepare a memorandum on each of those issues.  Drawing on our members’ expertise, the memoranda are 

intended to provide technical information.  Any opinion expressed in the memoranda is the opinion of the author of the 

memorandum, rather than PAIAM’s opinion or that of its membership.   

The memoranda are not intended to replace legal advice and the reader should not rely upon any technical and legal 

information they contain.   

The memoranda are dated August 2017.  They will be reviewed from time to time and updated if appropriate.  It is 

understood that the situation may evolve in the meantime and that the memoranda may not always reflect the latest position. 

1. Export licensing for cultural property 

The current export licensing system operates as a combination of EU and UK law.  At present EC 

Regulation 116/2009 applies in precedence to UK legislation.  

Broadly, where export licences for cultural property are required, a UK licence is used for property 

moving from the UK to other EU states, but an EU licence is required for property moving outside the 

EU. 

The starting point under UK law is that any object manufactured or produced more than 50 years before 

their exportation requires an export licence of some kind. 

The current system operates on a two-tier basis which it is assumed will continue. Certain cultural 

property is covered by “general licensing” rules to avoid the need to issue individual licences and reduce 

the administrative burden. The items covered are set out in the OGEL (see guidance for UK Export 

Licensing for Cultural Goods). If an OGEL licence is not permitted then an individual licence must be 

used.  
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For example, Category 10 on the OGEL value limits means that a painting in oil or tempera (excluding 

any portrait of a British historical personage) over 50 years of age with a value of over £180,000 requires 

an individual export licence.  

2. Scope for change 

The question is should Brexit be taken as an opportunity to consider whether the UK licensing laws are 

fit for purpose or should they be updated. 

The fifty year rule – no object requires a licence if it was produced or manufactured within the last 50 

years. So this excludes valuable contemporary art from licensing requirements in many cases. It is 

understood that the consensus is that the 50 year rule is just about right and should not be disturbed. 

3. Is OGEL fit for purpose given that it will now be used to determine in every case whether 

an individual licence is required: 

At present there are some mismatches between the requirements for items needing an individual EU 

licence and those requiring an individual UK licence. For example an individual EU licence is required for 

a painting in oil, tempera or acrylic with a value over £117,567.  So for oil paintings worth more than 

£117,567, but less than £180,000, an EU licence is required (although because for UK licensing purposes 

the value is below the OGEL threshold it is not referred to an expert adviser for scrutiny as to its national 

importance). 

There may be opportunities for refining the OGEL values and categories – for example by adding works 

in acrylic to the paintings category.  The UK rules do not refer to collections (covered under Category 13 

of EU Regulation Annex) nor of course do they apply to any item that has not been manufactured or 

produced thus excluding palaeontological, zoological, botanical, mineralogical or anatomical specimens; 

 There is also a mismatch between the two systems as regards archaeological materials. The UK system 

only has a £0 threshold for material found in UK soil/ territorial waters over fifty years of age. Otherwise 

a licence is only needed for material with a value of more than £65,000. Cf the EU system where the 

licence covers all archaeological material over 100 years old with a Euro zero threshold. 

4. Passports 

The UK currently does not have any kind of passporting system. 

The advantage of passports which attach to a particular object – rather than the current owner -  is that it 

removes the need for subsequent export licences to be applied for within the lifetime of the passport and 

therefore saves time, cost and administrative effort. This system operates effectively in France. 

5. Electronic licensing system 

Post Brexit every licence issued will be a UK licence, which further strengthens the argument for 

introducing a fully electronic licensing system to deal with the application and issuing of export licences 

which can also interface with any Customs system. This should be more straightforward without having 

to take into account EU licence processes. 
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6. The UK is known as “the clearing house of Europe” 

The UK Export Licensing Unit is known for its efficient and reliable issuing of licences compared with 

other EU countries. For that reason, property sold in e.g. France is often first sent to the UK (no licence 

being needed to leave France if property has been there for less than two years and the property is 

moving within the EU) and the EU licence required for the property to leave the EU is applied for here.   

7. Problems at ports coming into the UK 

Brexit will mean that more property will need to be checked at ports such as Dover on entry to the UK. 

More organisations, in particular museums and dealers, should be encouraged to become Authorised 

Economic Operators so that if property is en route to them, the paperwork can be checked on arrival at 

the final destination rather than at the point of entry into the UK.  

8. Return of Cultural Goods Directive: 2014/60/EU 

If this Directive is removed it may not be possible for the UK to seek to recover an object which has 

been illegally exported from it to another EU member state and vice versa which might impact on 

temporary imports (e.g. for conservation or analysis) and loans from other EU Member States. 

9. National Treasures 

Where an object needs an individual licence following the rules above, it is referred to an expert adviser if 

it has been in the UK for the last 50 years and may be designated a “national treasure” if the Reviewing 

Committee on the Export of Works of Art makes such a recommendation to the Secretary of State for 

Digital, Culture, Media and Sport and the Secretary of State agrees.   This may lead to the object 

concerned being denied a permanent licence to leave the UK. This will be unaffected by Brexit: at present 

many national states within the EU operate their own systems to protect heritage property (as permitted 

by Article 36, TFEU (Treaty for the Functioning of the European Union). 

10. Import Licences 

At present neither the UK nor the EU operates a system of import licences., and there are no common 

rules regarding the import of cultural goods from countries outside the EU apart from two specific 

regulations relating to Iraq and Syria (EU No 36/2101 and EC No 116/2009).  However there are now 

proposals afoot within the EU to introduce an import licencing system for certain categories of cultural 

goods including antiquities and any items which are more than 250 years old: clearly the UK will need to 

consider whether or not it is desirable to introduce a system which reflects anything introduced by the 

EU.  The driver behind these proposals appears to be to further counter the illicit trade in cultural goods 

particularly in the context of the financing of terrorism. 

 

Wendy Philips 

August 2017 


