
 

 

MEMORANDUM 

What impact might Brexit have on copyright in the UK? 

Background 

In the aftermath of the Brexit referendum, PAIAM decided to offer its collective expertise as a resource to the British 

government.  It is in the interest of our members and their clients that after Brexit, the British art market continues to thrive.   

We want to continue to attract talent and to ensure that the British art community remains as creative and entrepreneurial 

as ever.  There is also an opportunity to improve the competitiveness of the British art market on the world stage.  This will 

happen only if the government makes informed legislative decisions and continues to offer appropriate incentives.  We believe 

that PAIAM can add value to this process.    

We recognise that the diversity of PAIAM’s membership means that it is not appropriate for PAIAM to make specific 

recommendations, or to seek to influence the government’s agenda in the interest of a specific interest group within the art 

community.  Our objective is to offer impartial advice, and to help government make informed decisions.  

We have identified several legislative issues affecting the British art community which may benefit from reform, with a view to 

enhancing creativity, commerce and international trade once the UK has left the European Union.  PAIAM members have 

volunteered to prepare a memorandum on each of those issues.  Drawing on our members’ expertise, the memoranda are 

intended to provide technical information.  Any opinion expressed in the memoranda is the opinion of the author of the 

memorandum, rather than the opinion of the author's firm, PAIAM or its membership.   

The memoranda are not intended to replace legal advice and the reader should not rely upon any technical and legal 

information they contain.   

The memoranda are dated August 2017.  They will be reviewed from time to time and updated if appropriate.  It is 

understood that the situation may evolve in the meantime and that the memoranda may not always reflect the latest position. 

1. Executive Summary  

With its emphasis on a creative and service economy it is an economic imperative for the UK to ensure 
that strong protection of IP rights continues post Brexit - copyright is an important part of this. The 
national law framework in the UK is perceived as strong but is impacted and informed by EU law. Brexit 
risks revolve not only around protecting copyright but also losing economic opportunity through denied 
access to the single market or non-reciprocal enforcement of rights. 

2. What is copyright? 

Copyright is an intellectual property right which seeks to protect the form of expression of ideas. It is 
intended to reward authors for the creation of original works, where the author has expended 
independent effort to create the work, and is intended to prevent copying. Copyright lasts for a set 
period, most often the life of the author plus 70 years from his/her death. No formalities need to be 
observed in the UK for a work to receive copyright protection. Protection in the UK automatically 
applies to all works recorded in any form provided that they conform to certain requirements.1 

                                                      
1 Definition taken from PLC Glossary - www.practicallaw.com 
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3. What impact might Brexit have on copyright in the UK? 

• UK copyright law is set out in the Copyright, Designs and Patents Act 1988 and draws 
on international legislation but is also informed by EU legislation and caselaw which are 
important to the UK Courts' interpretation of the law. As such, many commentators 
believe that it is unlikely - and perhaps impossible - to repeal EU copyright laws. EU 
legislation - including the Infosoc Directive, Computers Programme Directive, 
Enforcement Directive, Database Directive and Copyright Duration Directives - may 
therefore be unchanged by the Great Repeal Bill.2 However, once outside the EU and 
even if the UK continues to apply EU judgments, will member states abide by the 
copyright decisions made in the UK courts? 

• EU copyright regulations promote harmonisation between member states to encourage 
fair trade, and ensure citizens in different EU member states have the same rights. The 
UK may wish to continue to promote these aims. 

• The most recent EU development to copyright law is the Digital Single Market Strategy 
which allows individuals from the EU to view digital material from their home country 
when travelling throughout the EU, without copyright needing to be negotiated for each 
country. The purpose behind this is to create "a single copyright code and a single copyright 
title."3 If the UK government opts out of the Digital Single Market Strategy (not strictly 
limited to copyright) then this could have a major impact on digital businesses, in 
particular streaming services such as Netflix.  

• Will distribution rights be effected? Currently UK authors have the first right to 
distribute their work within the EU. After this, redistribution is difficult to prevent, 
thereby creating a secondary market. In the case of a 'hard' Brexit, this secondary market 
could be disrupted, as there may be issues with businesses importing products and 
reselling them in the UK.  

• The UK is a popular jurisdiction to obtain judgments on IP claims which are then 
recognised and enforced throughout the EU. If this changes then this may impact both 
on the volume of litigation but also tactical considerations around where to bring such 
proceedings. Litigants may well prefer to bring claims in a jurisdiction where they will 
obtain recognition throughout the EU. 

• The threshold for 'originality' was traditionally a low one in the UK but has recently been 
increasing due to EU case law and it is unclear what standard will be adopted in the 
future. 

• The Country of Origin scheme for audiovisual media services is critical to the UK 
economy as it allows media companies operating across the EU to receive recognition 
from regulation in just one member state. Will this be possible and if so on what terms? 

• Will Brexit create opportunities for the UK to extend copyright protection?4  

                                                      
2 Alex Goodman, The Implications of Leaving the European Union for Planning and Environmental Law, 2016. 

3 COM (2015) 626, 12.  

4 Bids Macdonald OBE, founder of Anti Copying in Design, is optimistic, stating that as long as the government creates clear 
guidelines for copyright, then there could be "lots of opportunity."  She states that the government could lengthen the 
unregistered design rights for 15 years and introduce criminal provisions for infringement. Macdonald also emphasises the 
importance of the government making clear guidelines for those in the EU wanting to register intellectual property in the UK. 
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4. Conclusion  

The separation of copyright law from the EU will be a difficult task for the UK as much will depend on 
what is agreed on access and reciprocity with the EU. It therefore seems likely that copyright laws in the 
UK will remain largely unchanged post-Brexit. In September 2016 the Culture, Media and Sport 
Committee opened an enquiry into the impact of Brexit on the creative industries, tourism and the digital 
single market, which included copyright within its remit. Due to the general election on 8 June 2017 the 
Committee has now completed this inquiry. Following the dissolution of Parliament on 3 May 2017, all 
Select Committees will cease to exist until after the general election. If an inquiry on this subject is held in 
the future, the Committee may refer to the evidence already gathered as part of this inquiry.5  

Increasingly the UK's diminished voice in the EU needs to be compensated for through international 
organisations such as the World Intellectual Property Organisation, an agency of the United Nations 
which provides a global forum for intellectual property services, policy, information, and cooperation 
among its members.  
 

Tim Maxwell & Becky Shaw 

Boodle Hatfield LLP 

31 August 2017 

 

                                                      
5https://www.parliament.uk/business/committees/committees-a-z/commons-select/culture-media-and-sport-

committee/inquiries/parliament-2015/impact-of-brexit-16-17/  

https://www.parliament.uk/business/committees/committees-a-z/commons-select/culture-media-and-sport-committee/inquiries/parliament-2015/impact-of-brexit-16-17/
https://www.parliament.uk/business/committees/committees-a-z/commons-select/culture-media-and-sport-committee/inquiries/parliament-2015/impact-of-brexit-16-17/

