
 

 

    

MEMORANDUM 

CITES post Brexit 

Background 

In the aftermath of the Brexit referendum, PAIAM decided to offer its collective expertise as a resource to the British 

government.  It is in the interest of our members and their clients that after Brexit, the British art market continues to thrive.   

We want to continue to attract talent and to ensure that the British art community remains as creative and entrepreneurial as 

ever.  There is also an opportunity to improve the competitiveness of the British art market on the world stage.  This will 

happen only if the government makes informed legislative decisions and continues to offer appropriate incentives.  We believe 

that PAIAM can add value to this process.    

We recognise that the diversity of PAIAM’s membership means that it is not appropriate for PAIAM to make specific 

recommendations, or to seek to influence the government’s agenda in the interest of a specific interest group within the art 

community.  Our objective is to offer impartial advice, and to help government make informed decisions.  

We have identified several legislative issues affecting the British art community which may benefit from reform, with a view to 

enhancing creativity, commerce and international trade once the UK has left the European Union.  PAIAM members have 

volunteered to prepare a memorandum on each of those issues.  Drawing on our members’ expertise, the memoranda are 

intended to provide technical information.  Any opinion expressed in the memoranda is the opinion of the author of the 

memorandum, rather than PAIAM’s opinion or that of its membership.   

The memoranda are not intended to replace legal advice and the reader should not rely upon any technical and legal information 

they contain.   

The memoranda are dated August 2017.  They will be reviewed from time to time and updated if appropriate.  It is understood 

that the situation may evolve in the meantime and that the memoranda may not always reflect the latest position. 

1. EXECUTIVE SUMMARY 

1.1 The EU has been implementing CITES (Convention on International Trade in Endangered 

Species) since 1984 and since 2015, the EU has been considered "one party" and votes at 

"Conferences of Parties ("CoPs") as one party with 28 unanimous votes. The UK currently 

implements CITES through the EU regulation 338/97 ("EU CITES Regs") but previously ratified 

CITES in 1976 as an independent state party, (although the EU began voting as one in 1984). The 

EU CITES Regs shall be adopted into domestic UK law as currently drafted on the date of Brexit 

(and potentially devolved) along with other EU statutory instruments if the European Union 

(Withdrawal) Bill is adopted as currently anticipated. Inconsistencies, references to the EU or to 

other Member States will need to be corrected by virtue of the specific powers pursuant to the 

European Union (Withdrawal) Bill. UK national law which creates a criminal offence for breach 

of CITES will also need to be corrected. As the UK has already ratified CITES (and has designated 

its own Management Authority in charge of administering its licensing system), it does not require 

separate acceptance, but the EU will need to formally notify CITES that the UK no longer falls 

under the EU's competence. The Government has, to date, indicated that rights afforded pursuant 

to international treaties where the UK is a State Party with the EU, will continue unaffected post 

Brexit. However, the Government has not yet confirmed the same for obligations under these 
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treaties. It is therefore unclear how the Government will approach its application of CITES going 

forward.  

1.2 CITES is potentially one of the more complex EU Regulations to adopt as drafted, as the EU 

CITES Regs is subject regular amendment. The Annexes to the EU CITES Regs are updated 

regularly, therefore the version of EU CITES Regs that the UK adopts on the exit date will become 

inconsistent with the EU’s legislation over time. However, we understand the European Union 

(Withdrawal) Bill is not expected to give the UK Government the power to amend or repeal 

elements of EU legislation that it simply doesn’t want, corrections are intended to resolve 

inconsistencies. Although this issue is currently in discussion within Government, we anticipate 

that material amendments or reform to the adopted EU CITES Regs (and other EU legislation) 

that are not related to Brexit, would need to pass through the various stages of review in the House 

of Commons and House of Lords. However, the same cannot be said for the Annexes, which are 

by virtue of the legislation, intended to be regularly amended depending on environmental factors 

and decisions following CoPs. Member States have the freedom to increase restrictions in relation 

to a particular species, but cannot “downgrade” them to relax restrictions lower than required by 

the EU CITES Regs, even if these go beyond what is required by CITES. Whether the UK will be 

permitted to “downgrade” any particular species immediately after Brexit is unclear. It will largely 

depend on whether the Government views this as a reform, which may not be permitted under the 

European Union (Withdrawal) Bill or whether it considers changes to the Annexes a natural 

application of the legislation, which would be most appropriate after the next CoP. It is unlikely 

that amending the Annexes to the EU CITES Regs will be at the top of the Government’s agenda 

post Brexit, therefore the inconsistency between the UK and EU legislation on CITES is likely to 

become wider as the EU CITES Regs develop post Brexit, rather than the UK’s legislation 

developing.  

1.3 This Memorandum seeks to provide information as to how the UK Art Market may be 

impacted in respect of CITES post Brexit, in particular the effect of the UK departing from 

its current unanimity with other Member States. This Memorandum does not seek to 

address those issues affecting other industries to which CITES applies, such as those 

trading in live species, and therefore this Memorandum focusses only on the aspects of 

CITES and the EU CITES Regs that apply to the UK Art Market.  

2. THE PAIAM SURVEY  

In March 2017, PAIAM (Professional Advisors to the International Art Market) sent a questionnaire to its 

UK members which include a broad spectrum of the Art Market (including lawyers, accountants, tax 

advisors, logistics professionals, insurance brokers) on some of the issues raised in this Memorandum. 

Where appropriate, a reference to the answers to the questionnaire by participating UK PAIAM members 

is made in the footnotes.  

3. HOW CURRENT NEGOTIATIONS MAY IMPACT CITES POST BREXIT 

3.1 Shared data and the ECJ: As at August 2017, negotiations between the EU and UK have not yet 

provided any certainty regarding the UK’s continued access to intelligence and data sharing 

databases used for enforcement and monitoring criminal activity, such as Europol, as such access 

falls within the jurisdiction of the ECJ. Given shared data is an important tool for the UK to 

enforce CITES, as explained in this Memorandum, as well as other criminal activity and illegal 

import and export, the result of these negotiations could greatly impact how the UK approaches 

CITES post Brexit. If the UK is required to abide by EU rules and legislation to secure access to 
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Europol and other enforcement agency databases, this may determine how the Government will 

approach CITES going forward. This remains an open issue until the negotiations on such 

databases and the jurisdiction of the ECJ are resolved.  

3.1 At this stage of the Brexit negotiations, we do not know if the final agreement reached between 

the UK and the EU will allow any form of simplified import/ export for certain items, (including 

CITES listed materials) to minimise the potential disruption and delays at UK borders in the period 

immediately after Brexit. Whilst the EU CITES Regs often go beyond what CITES requires of its 

State Parties, departing from the EU Annexes as they are amended post Brexit may make trade 

with the EU more difficult for the UK Art Market. Currently, works containing CITES listed 

materials may move freely within the EU and there are few barriers to museum loans of such works 

within the EU. Were the process to become more expensive and cumbersome, this may adversely 

affect UK cultural institutions wishing to borrow works for exhibitions, and may impact the UK 

Art Market in respect of acquisitions and sales.  

3.2 If the final agreement between the EU and the UK permits continued access to shared databases 

and resource, and potentially a simplified import/ export system for certain items, it raises the 

following questions:  

(a) Will the UK to continue to adopt changes to the Annexes, Resolutions and 

Decisions of the EU post Brexit, so that the UK legislation mirrors that of the 

EU?  

(b) Will such agreement require the UK to vote with the EU at CoPs? and 

(c) If so, will the UK have any influence in the EU's vote at CoPs?  

3.3 The UK Art Market may actually benefit from departing from the EU in respect of CITES, despite 

a potentially cumbersome licensing system, for example, if the EU decided in the near future to 

adopt a restriction on trade in pre-1947 worked elephant ivory, the UK Art Market may not wish 

to be bound by such restrictions. However, at present such a ban does not look likely and therefore 

the UK Art Market may on balance be adversely affected by Brexit due to increased cost, 

paperwork and additional requirements for trade and movement in CITES listed materials.  

4. SUMMARY OF THE CITES POSITION IN THE UK  

4.1 The EU CITES Regs set out the requirements for trade within the EU and with countries outside 

the EU, which will be adopted into national law post Brexit. Post Brexit, all provisions relating to 

trade within the EU will cease to apply to the UK and all countries will be seen as “international” 

for the purposes of import and export. The UK has also enacted national legislation based on the 

EU CITES Regs, namely the Control of Trade in Endangered Species (Enforcement) Regulations 

1997 which creates offences in relation to the EU CITES Regs. This national legislation will also 

remain in force, although will be amended pursuant to the European Union (Withdrawal) Bill to 

ensure criminal sanctions are for breach of the new adopted EU CITES Regs and CITES itself, 

rather than the EU CITES Regs that apply to the EU post Brexit, which the UK will no longer be 

obliged to adhere to.    

4.2 The EU has traditionally adopted measures which go beyond those imposed by CITES. For 

example, the EU has its own Annexes which, to an extent, mirror the CITES Appendices 

(including when specimens are moved up or down on the Appendices), although the EU tends to 
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"upgrade" particular specimens, add reservations of any one Member State and includes some 

specimens that are not listed on the CITES Appendices.  

4.3 CoPs are typically every two or three years, following which "recommendations" may take the form 

of Resolutions or Decisions. Resolutions provide guidance whilst Decisions are intended to be 

implemented by State Parties. Neither are legally binding unless incorporated into applicable 

legislation. Following a CoP Resolution or Decision, the EU adopts new or amends existing 

Commission Regulations, which have direct legal effect in Member States. Post Brexit, Resolutions 

or Decisions adopted by the EU will have no effect in the UK. 

5. POTENTIAL IMPACT ON THE UK ART MARKET POST BREXIT  

5.1 Logistics: Currently, and depending on their classification, many items containing one of the 

materials listed on the Annexes to the EU CITES Regs can move freely between EU Member 

States without import and export licences (known as re-export permits). However, some works 

require licences before they can be advertised or sold within the EU. Decisions on whether to issue 

a licence by the CITES Management Authority in the UK is based on the guidance set out in the 

EU CITES Regs. In the UK, the common licence issued is an “Article 10” TSC (Transaction 

Specific Certificate) but in many EU countries, a SSC (Specimen Specific Certificate - similar to a 

passport for each piece) is typically granted. Both are accepted across the EU if issued by a Member 

State making trade consistent and streamlined.   

5.1 Post Brexit, it is anticipated that the UK will lose the right to free movement/trade of antiques 

within the EU. Import and export permits will be required to transport works containing CITES 

listed materials, and the UK will (unless an agreement can be reached to the contrary) be treated 

as a "third country" and fall within "international export" for the purposes of the EU CITES Regs, 

and import and export licences will be required for all CITES listed materials. Some items may 

even be entirely restricted as certain specimens cannot be traded outside the EU. The guidance 

applied to “third countries” in the EU CITES Regs also differs to the guidance applied to Member 

States, and those wishing to import works to or from the UK will subsequently need to apply 

“International” guidance, which is typically more onerous. From the UK’s perspective, all imports 

and exports will be “international” and therefore much of the EU CITES Regs will cease to apply 

as this deals with domestic trade and movement. This will naturally increase the volume of 

applications being submitted to the UK’s CITES Management Authority, may increase shipping 

and administrative costs and potentially impact sales due to delivery delays or difficulties in 

obtaining the necessary paperwork. There will also be an additional requirement to obtain a 

corresponding import permit in the EU once the UK export permit has been issued (and vice 

versa). As a comparator, obtaining a CITES export permit from the UK to the US, and a 

subsequent US import permit can take several months. These increased costs and delays may deter 

EU buyers from acquiring works in the UK or choosing to import works to the UK for sale.  

Unless specific exceptions are agreed, these additional requirements may also impact import for 

exhibition, hindering cultural exchange between the UK and EU museums, and may also deter 

collectors from sending works containing CITES listed materials to the UK for conservation or 

research. 

5.2 Third Country/ International Status: In May 2017, the EU issued specific guidance as to what 

constitutes as "worked item" and the requirements for the intra-EU trade and re-export (outside 

the EU) of ivory. The EU guidance on the definition of "worked item" goes beyond the CITES 

interpretation and places stricter restrictions on EU Member States that other CITES State Parties 
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were not required to implement. This guidance requires Member States to interpret the definition 

of "worked specimen" narrowly when considering an application for re-export certificates outside 

the EU. The guidance also includes recommendations as to what constitutes acceptable evidence 

to demonstrate the date of a “worked item”. Post Brexit, (unless an alternative agreement/ 

collaboration is reached) EU Member States will be required to apply the narrower interpretation 

than it currently does when considering whether to grant re-export permits between the UK and 

EU, as the UK will be a "third country". This may restrict the trade of certain species with the UK 

that are prohibited from being traded internationally. As the guidance is not an EU Regulation, we 

presume that the UK will not apply the guidance, as there is no requirement to do so, but the 

guidance will impact the UK in that EU Member States will apply it when trading or importing/ 

exporting to and from the UK. 

5.3 Conference of the Parties (CoP): The UK votes as one with the EU at each CoP (constituting 

28 unanimous votes). To date, the UK has had influence in such decisions. However, post Brexit, 

the UK will either be voting as an independent State Party or potentially, as part of an agreement 

with the EU, continue to vote in the same way as the EU. In respect of the latter, the UK may not 

have the same influence as it did before Brexit, yet be bound to follow the EU vote. The UK must 

therefore consider whether this will adversely impact the UK Art Market and whether such impact 

is outweighed by the need to ensure access to the relevant databases and enforcement agencies.   

5.4 Access to Data and Resources: As noted above, UK currently has access to and provides data 

to achieve its commitments and monitor trafficking of endangered species and collaborate on 

enforcement. Europol, used across the EU, has contributed to the fight against illegal trafficking 

of endangered wildlife. The UK may no longer be a member of Europol post Brexit (particularly 

if it refused to accept the jurisdiction of the ECJ in relation to such matters) and, if so, will need to 

rely on Interpol or create its own database. Similarly, EU-TWIX (European Union Trade in 

Wildlife Information Exchange), the communications platform and seizures database for 

European enforcement officials, is funded by the EU Commission and whilst it has a handful of 

non-EU Members, the UK must consider whether it will remain party of EU-TWIX and contribute 

to its funding.  

5.5 Access to sufficient data is necessary to ensure accurate monitoring of import and export of works 

and illegal works containing endangered species in and out of the UK. There is evidence of 

inconsistencies between what the UK has reported to CITES based on its own records and what 

other State Parties have reported to CITES as being imported to or from their country and the 

UK. This inconsistency is not specific to the UK and is not impacted by Brexit, however it 

highlights the need to ensure the UK's continued access to its current monitoring and reporting 

databases.  

5.6 Enforcement: The UK has relatively limited resources regarding enforcement of its national law 

in relation to CITES therefore enforcement of CITES is largely dependent on investigations in 

collaboration with the EU. With checks on all works at new UK borders, and potentially a soft 

border between the EU and Northern Ireland, the UK may require additional resources and 

training of customs officers to ensure that illegal works do not travel to or through the UK.  
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6. OTHER CONSIDERATIONS POST BREXIT  

6.1 Action Plan: The EU Wildlife Action Plan 2016 – 2020 (32 measures) ("Action Plan") has been 

agreed and is being implemented, to which the UK is a party and under the Action Plan has made 

several public commitments. The Action Plan also includes an action to further limit trade in ivory 

within and from the EU, in respect of raw ivory tusks, which continue to be exported from some 

EU countries, although the UK does not permit the export of raw tusks. The Government 

confirmed in July 2017 that it would continue to adhere to its environmental commitments post 

Brexit, including those related to CITES, although it may no longer participate in limiting the raw 

ivory trade within the EU. Whilst the Government has indicated it shall adhere to its commitments, 

the Government will need to determine how it wishes to deliver the Action Plan given much of 

the actions are based on shared resource, expertise, funding and collaboration and consistency 

between EU Member States, particularly if it loses access to the relevant databases. 

6.2 Ivory: The UK already has a complete ban on trade in raw tusks, or ‘unworked’ ivory, of any age, 

including between the UK and the EU. There have been two parliamentary debates in the UK to 

date, (8th December 2016 and 6 February 2017) the latter being triggered by a petition to the 

Government to introduce an indiscriminate ban on trade in all ivory (including "antiques" covering 

musical instruments, furniture, artwork and jewellery). Whilst various Wildlife organisations such 

as Tusk lobbied the previous Government to consider a ban on trade in all ivory (including pre1947 

worked ivory), the opinion of the Art Market is largely against an indiscriminate ban. The previous 

Government had discussed a potential consultation as to whether to implement a ban on the trade 

of pre-1947 worked ivory, but such consultation has not yet been carried out. As any Member State 

is permitted to implement restrictions beyond the EU CITES Regs into its national law, any future 

consultation or debate regarding ivory in the UK will not impact the changes that may occur post 

Brexit in respect of CITES, and the issues can be considered simultaneously, however, members 

of PAIAM were of the view that the impact of Brexit on CITES was the more pressing issue to be 

consulted on by the Government.  

7. Conclusion 

7.1 Depending on the final agreement between the EU and UK, the two potential outcomes post 

Brexit as to how the UK will be required to implement CITES are:  

7.1.1 a seamless EU import/ export system and continued access to the relevant enforcement 

databases subject to the requirement to implement the EU CITES Regs AND the 

amended Annexes, Resolutions and Decisions from time to time after Brexit, and 

potentially to continue to vote at CoPs in the same way as the EU, but risk being bound 

by any future restrictions implemented by the EU; or  

7.1.2 determine CITES decisions entirely independently of the EU, with the requirement only 

to implement the minimum restrictions set out by CITES, but accept a more complex 

import/ export and licensing system for trade with the EU and potentially, lose access to 

collaboration on enforcement and shared data. 

7.2 The immediate issues facing Government in respect of CITES are in relation to access to data, 

enforcement, logistical issues between the UK and EU and the potential impact on the UK Art 

Market following departure of the unanimity the UK currently has with the EU. Whether an 

agreement with the EU to secure continued participation on CITES matters and access the relevant 

databases is possible, and whether a streamlined system can be agreed are both likely to be 
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determined by the outcome of other negotiations regarding access to enforcement agency 

databases, discussions concerning the jurisdiction of the ECJ and the status and requirements at 

the UK/ EU borders. Aside from the issue of enforcement and border control, the urgency of the 

decision as to how the UK will approach CITES will largely depend on the timing of the first CoP 

post Brexit, and the subsequent Resolutions and Decisions of the EU.   

 

Fionnuala Rogers 

Consultant to Constantine Cannon LLP and Pinsent Masons LLP 

August 2017 

 


