
 

 

MEMORANDUM 

What impact might Brexit have on the Artist’s Resale Right? 

Background 

In the aftermath of the Brexit referendum, PAIAM decided to offer its collective expertise as a resource to the British 

government.  It is in the interest of our members and their clients that after Brexit, the British art market continues to thrive.   

We want to continue to attract talent and to ensure that the British art community remains as creative and entrepreneurial 

as ever.  There is also an opportunity to improve the competitiveness of the British art market on the world stage.  This will 

happen only if the government makes informed legislative decisions and continues to offer appropriate incentives.  We believe 

that PAIAM can add value to this process.    

We recognise that the diversity of PAIAM’s membership means that it is not appropriate for PAIAM to make specific 

recommendations, or to seek to influence the government’s agenda in the interest of a specific interest group within the art 

community.  Our objective is to offer impartial advice, and to help government make informed decisions.  

We have identified several legislative issues affecting the British art community which may benefit from reform, with a view to 

enhancing creativity, commerce and international trade once the UK has left the European Union.  PAIAM members have 

volunteered to prepare a memorandum on each of those issues.  Drawing on our members’ expertise, the memoranda are 

intended to provide technical information.  Any opinion expressed in the memoranda is the opinion of the author of the 

memorandum, rather than the opinion of the author's firm, PAIAM or its membership.   

The memoranda are not intended to replace legal advice and the reader should not rely upon any technical and legal 

information they contain.   

The memoranda are dated August 2017.  They will be reviewed from time to time and updated if appropriate.  It is 

understood that the situation may evolve in the meantime and that the memoranda may not always reflect the latest position. 

1. Executive Summary 

ARR is a relatively recent introduction to the UK and remains a controversial subject, with many art 
market professionals being opposed to it. Artists and artists’ estates, however, derive regular and 
significant financial benefits from ARR.   

Brexit gives the UK Government the opportunity to revisit the Artist’s Resale Right Regulations 2006, 
either through reform or abolition. The results of the survey of the PAIAM members on ARR (amongst 
other topics) are set out before the Appendix to this note. 

With thanks to BAMF, ACS and DACS who have all provided informal input and research during the 
preparation of this note. 1 

2. The Artist's Resale Right 

ARR gives creators of original works of art (including paintings, engravings, sculpture and ceramics) a 
right to receive a royalty each time one of their artworks is sold on the secondary market2 in the UK by an 

                                                      
1  BAMF, British Art Market Federation, http://tbamf.org.uk/  

 ACS, Artists' Collecting Society, http://artistscollectingsociety.org/  

 DACS, The Design and Artists Copyright Society, https://www.dacs.org.uk/  

2  Recital 3 of Directive 2001/84/EC  

http://tbamf.org.uk/
http://artistscollectingsociety.org/
https://www.dacs.org.uk/
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art market professional (e.g. an auction house, gallery or dealer) for more than €1,000. There is an 
exception: no ARR is due if the seller acting in the course of business acquired the artwork directly from 
the artist less than 3 years before the sale and the sale price does not exceed €10,000.  

ARR therefore aims to give artists an on-going royalty stream from their work - in the same way as 
authors, musicians and film directors receive royalties from their work - and to enable artists to benefit 
from the resale of their artworks in the secondary market. 

Sales of artworks by deceased qualifying artists still in copyright (which lasts until the end of 70 years after 
the end of the calendar year in which the author of the artwork died) are also subject to ARR, with 
royalties going to the artist’s heirs.  

ARR is levied at 4% on sale prices (net of tax) between €1,000 and €50,000, with a sliding scale that 
reduces to 0.25% on prices of more than €500,000, and subject to a cap so that the total amount of the 
royalty due on the sale of an artwork cannot exceed €12,500. 

In the UK, ARR is collected through one of two collecting societies:  ACS and DACS. 

3. Background and History 

ARR has been a concept enshrined in other countries' laws (including the majority of EU member states) 
for some time. It originated in France at the end of the 19th century to provide an on-going income 
stream for artists and their families. It is provided for in the Berne Convention,3 to which the UK is a 
signatory, as an optional provision and ARR is now recognised in over 80 countries worldwide.  

The UK, along with several other countries with a significant art market, has traditionally rejected the 
concept.4 Indeed, the prospect of ARR caused considerable alarm in the UK art market when it was first 
proposed by the EU as a single market harmonisation measure in 1996.5 The then UK Government 
assessed its effect on the London art market (estimated turnover £326m at that time), finding that its 
potential impact would lead to nearly £70 million loss of earnings, incur admin costs, diminish dealers' 
margins and provide a maximum of £10 million to eligible artists.6  

The UK Government continued to lobby heavily against its adoption and went on to vote against it but 
was ultimately unsuccessful with the Directive being adopted in 2001.7 Its stated aims were to promote 
harmonisation8 of the substantive conditions for the application of the resale right: (i) eligibility and 
duration of protection; (ii) categories of works of art to which the resale right applies; (iii) scope of the 
acts to be covered i.e. all acts involving dealers in works of art; (iv) royalty rates applicable across defined 
price bands; (v) max threshold for a minimum resale price attracting the right (€3,000); and (vi) provisions 
on third country nationals entitled to receive royalties.9 

Due to a derogation from the EU, the ARR was introduced on a staged basis in the UK, to cover first 
living artists only (2006) and then deceased artists who were still entitled to copyright protection (2012). 

                                                      
3  Article 14ter of the latest Berne Convention on the Protection of Literary and Artistic Works (1971) 

4  See more at p. 134 of Ten Years of Artist's Resale Rights in the UK: Success or Failure? Simon Stokes, Art Antiquity & Law, Vol 
XXI, Issue 2, July 2016 referencing the Whitford Committee at Copyright & Designs Law (CMND 6732) 1977: ss797-799; 802-
803. 

5  COM(1996)97 - Resale right for the benefit of the author of an original work of art 

6  See more at p.135 of Ten Years of Artist's Resale Rights in the UK: Success or Failure? Simon Stokes, Art Antiquity & Law, Vol 
XXI, Issue 2, July 2016 referencing Annex I to the 10/06/91 explanatory memorandum on the Directive prepared by the Dti. 

7  Directive on the resale right for the benefit of the author of an original work of art - Directive 2001/84/EC  

8  "The application or non-application of such a right has a significant impact on the competitive environment within the internal market, since the 
existence or absence of an obligation to pay on the basis of the resale right is an element which must be taken into account by each individual 
wishing to sell a work of art. This right is therefore a factor which contributes to the creation of distortions of competition as well as displacement of 
sale within the Community." Recital (9) of Directive 2001/84/EC. 

9  Report on the Implementation and Effect of the Resale Right Directive (2001/84/EC) 
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ARR therefore affects two major areas of the UK art market - Modern art and Post War & 
Contemporary. 

As a controversial and relatively new addition to UK law,10 it has been widely identified as a possible area 
for reform on Brexit.  

4. Impact of ARR on art market & artists 

There have been a number of studies conducted into the effect and impact of ARR on both the art 
market and artists. A note of the key findings (as paraphrased from those documents) of the most 
important studies are at Appendix A. These have been prepared from different viewpoints and have 
varied sample size and constituencies. On some points they are seemingly contradictory of one another 
and so a cross-section of their findings can only be obtained by reading them together. A very high level 
overview of the relevant conclusions is set out immediately below. 

• Study 111 was commissioned by the UK Intellectual Property Office (IPO) and conducted in 
2008. This suggested that there was no evidence that the introduction of ARR had diverted 
business from the UK to other markets where ARR is not payable or resulted in reduced prices 
in the UK. Additionally, that the administrative burden of ARR did not appear to have been 
excessive, with only a minority of art market professionals considering it to be intrusive. Both 
Study 1 and Study 212 (also conducted in 2008 and commissioned by the Antiques Trade Gazette) 
suggested that the return paid to artists was relatively modest and had not been of benefit to as 
many artists as had been envisaged. They also highlighted various practical issues that had arisen 
as part of its implementation. 

• Further, Study 2 suggested that there were significant transaction costs for dealers and 
auctioneers and the artists that benefited tended to be well established, the costs having 
discouraged galleries from taking on emerging artists. At the time and as recognised by both 
studies, there were great fears that the derogation for deceased artists would negatively impact the 
UK art market when it ended in 2012 as it would exponentially increase the scope of ARR.  

• Study 313, conducted in 2011 by the European Commission, provided similar conclusions as 
Study 1 (lack of evidence of diversion of business and identified a number of practical issues in 
its implementation) but highlighted that some Member States' inefficient administration of the 
resale right presented a not insignificant burden on the art market professionals. 

• Study 414, a survey commissioned by the European Art Market Coalition in 2011. As it is a 
summary document its key findings are set out in full:  the EU's share of the global art market 
had declined in all major sectors and external markets had led recovery globally; there was no 
evidence that the Directive had resulted in redistribution of sales in the EU internal art market; 
there was evidence of loss of EU art sales to external markets; ARR could only benefit a 
maximum of 3% of living artists whose work is resold (therefore successful artists only); and the 
key beneficiaries of ARR are artists' heirs and collecting societies. 

                                                      
10  Artist's Resale Right Regulations 2006 - S.I. 2006/346 

11  A study into the effect on the UK art market of the introduction of the artist’s resale right - Katy Graddy, Noah Horowitz 

and Stefan Szymanski - January 2008 

12  The Impact of Artist Resale Rights on the art market in the UK  - Toby Froschauer - January 2008 - An independent study 

sponsored by the Antiques Trade Gazette 

13  Report on the Implementation and Effect of the Resale Right Directive (2001/84/EC) - Report from the Commission to the 
European Parliament, The Council and the European Economic and Social Committee - - Brussels, 14.12.2011 - COM(2011) 

878 final 

14  European Commission Consultation on the Implementation and Effect of the ARR Directive - Summary of Research 
Conducted by Art Economics - 2011 
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• Study 515, commissioned by the UK IPO in 2014, suggested that for the majority of the 
respondents, ARR was payable on less than a quarter of their art sales and that most of these 
sales were above €3,000. Many respondents were having issues with double payments. 
Administratively, the median time to determine whether a transaction qualifies for ARR was 10 
minutes and the median time to calculate liability each quarter was 30 minutes. About a 6th of 
respondents experienced errors in the invoicing from collecting societies. 

• Study 616, commissioned by BAMF in 2014, suggested that a sustained and dramatic fall in both 
overall value and market share in Modern and Post War and Contemporary (the sectors liable to 
ARR and representing the largest sector by value) relative to other sectors and in a growing 
market would suggest that the presence of this levy on sales in the UK, but not in competing 
overseas markets, was contributing to the UK’s decline in this market sector. In particular, that 
the UK's global market share in the Post War and Contemporary sector had more than halved in 
the 5 years to 2013 (from 35% in 2008 to 15% in 2013).  For living artists, the UK's market share 
between 2008 and 2013 had dropped by 22% against growth of nearly 70% in the US. In terms 
of the "heirs market", the survey found that this was stagnant in 2012 and then fell 10% in 2013.  
By contrast the US market grew by 62% in value between 2011 and 2013.  By comparison the 
Old Master and Impressionist segments were stable.  Finally, the survey observed that fewer than 
1 in 100 British artists eligible for ARR appeared on the EU auction market. 

• Study 717, commissioned by DACS in 2016, states that there has been no evidence to suggest that 
the introduction of ARR has negatively impacted the UK art market and diverted sales to non-
ARR markets. Contrary to Study 2, published almost a decade earlier, this study observes that a 
substantial part of royalties is being generated by artists selling in the lower price bracket and that 
it is fair to assume that a lot of these works are by less-established and emerging artists. The study 
also highlights how the royalties are used by artists (materials and studio space) and estates 
(cataloguing, artist's promotion, estate administration). This survey also questions whether the 
economic statistics relied on by other surveys have different causative effects. 

Based on the experience to date, some informed commentators have observed that while there remain 
some issues, financially ARR appears to have been a modest success in the UK, although there is clearly a 
need for further updated research in this area.18 This research will be challenging as it needs to isolate the 
extraordinary economic turmoil of the relevant period; ensure a wide range of stakeholder views are 
canvassed and factor in the rapid transformation of emerging art markets such as China. 

5. Arguments against ARR 

In summary, the most frequently cited arguments against it are:- 

• A fundamental argument put forward by the EU in support of ARR harmonisation was that the 
application of ARR in some Member States but not in others was ‘a factor which contributes to 
the creation of distortions of competition as well as displacement of sales within the Community’ 
(Recital 9 of Directive 2001/84/EC). The difficulty with this argument is that it applies equally to 
competition with non-EU art market places. The three main art market centres are New York, 
London and Hong Kong.  ARR is not levied in either New York or Hong Kong. The 
introduction of ARR in the UK led to significant concerns that it would lead to distortions of 
competition to London’s detriment and the displacement of sales to New York and Hong Kong. 

                                                      
15 Artist Resale Right - Summary of IPO Survey Findings  - 2014 - accessed in April 2017 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/375378/artists-resale-rights-ipo-

survey.pdf  

16  The EU Directive on ARR and the British Art Market - Prepared for The British Art Market Federation by ARTS 
ECONOMICS - 2014 

17  DACS - Ten Years of the Artist's Resale Right - 2016 - - accessed April 2017 

 https://www.dacs.org.uk/for-artists/artists-resale-right/10th-anniversary#White paper  

18  Simon Stokes (footnote 3) at p.140 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/375378/artists-resale-rights-ipo-survey.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/375378/artists-resale-rights-ipo-survey.pdf
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At the UK’s request, the European Commission agreed to exert pressure on the US in particular 
to apply ARR to sales in New York. This was recorded in Recital 7 (of the Directive 
2001/84/EC) which acknowledged that ‘the process of internationalisation of the Community 
market in modern and contemporary art, which is now being speeded up by the effects of the 
new economy, in a regulatory context in which few States outside the EU recognise the resale 
right, makes it essential for the European Community, in the external sphere, to open 
negotiations with a view to making Article 14b of the Berne Convention compulsory’. Fifteen 
years later, ARR is still not applied in New York and Hong Kong, with few signs of support for 
the right in those jurisdictions. 

• ARR therefore puts London, the UK and more widely the EU at a disadvantage to its key 
competitors in New York, Switzerland and Hong Kong19, none of which levy ARR on art sales20 

– as one commentator put it, “if you have a really expensive Picasso, you will sell it in New 
York”.21 

• A wider objection was that some markets in the EU had made themselves less competitive and 
by extension ARR has rendered the EU market unattractive in an attempt to remove internal 
distortions within the EU.22 

• At a time of uncertainty, both in the art market and the wider economy, it makes sense to make 
the UK as competitive as possible globally. 

• ARR is another administration cost which makes the UK art market less competitive and hits 
profit margins.23 

• ARR has had a modest effect and not benefited the thousands of artists it was supposed to 
benefit.24 

• ARR mainly benefits the already wealthy estates of dead artists (rather than struggling artists or 
their families).25 

• UK threshold for the right at €1,000 is too low and should be set at the max of €3,000.26 

• The 'double taxation' or 'cascade effect' so that a series of related transactions are taxed 
repeatedly. 

• ARR does not relate to the profit margin but to the full price each time a work of art changes 
hands.27 The effect being to deter dealers from buying qualifying works at auction, deter business-
to-business sales of qualifying works and deter smaller dealers from carrying qualifying works. 

• Sums collected in respect of ARR are modest in comparison with other copyright royalties.28 

                                                      
19  Treaties and realpolitik: an Asian Pacific perspective on ARR - EIPR 146 - 2017 - Dr Jonathan Barrett at footnote 90 referencing 

http://the1709blog.blogspot.co.uk/2015/07/online-only-art-auctions-more-bad-news.html - J. Phillips, Online only auctions: more bad news for 
artists? (1 July 2015) the 1709 Blog. 

20  The EU Directive on ARR and the British Art Market - Prepared for the BAMF by ARTS ECONOMICS [2014] 

21  Antiques Trade Gazette, 13 February 2016 

22  p.3 of footnote 14 

23  p.4 of footnote 12 

24  p.4 of footnote 12 

25  http://imacq.com/arr-the-reality-about-the-artists-resale-right/ accessed April 2017 

26  See p.134 of footnote 3 citing common arguments against the ARR 

27  See footnote 25 above 

28  See p.139 of footnote 3 

http://the1709blog.blogspot.co.uk/2015/07/online-only-art-auctions-more-bad-news.html
http://imacq.com/arr-the-reality-about-the-artists-resale-right/
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• The fact there is no international agreement on ARR makes the definition of nationality 
necessary and therefore adds to the relative administrative burden on EU art businesses.29 

• Critics argue that it is expensive and cumbersome to administer, particularly as a result of 
unreliable information provided by collecting societies. As a result unforeseen costs are incurred 
by the trade including legal consultations; time spent determining qualifying artists and the 
processing of omissions and refunds.30  

• It relies on art market professionals reporting sales to artists' collecting societies such as DACS 
and ACS who collect ARR on behalf of the artists. This is largely a trust system which has 
potential for under-reporting.31 

• If ARR is not abolished there are reforms which have been called for,32 see further below 

6. Arguments for ARR 

ACS and DACS who collect ARR argue that, alongside copyright, the right has become a vital way of 
supporting the cultural sector and allowing it to flourish.33 In addition, the economic reality of making a 
living as a visual artist and the difficulties this presents34, makes ARR particularly important in the face of 
possible cuts to arts funding previously provided by the EU. For estates, ARR supports the artist's legacy 
by providing funds to manage the estate and for conservation, all of which amongst other things can be 
useful in determining provenance. 

Separately, supporters highlight that it assists with transparency in the art market35 - dealers have to report 
sales to collecting societies who collect ARR.36 

The London auction houses charge ARR royalties to buyers, not sellers. As sellers do not carry the 
burden of the royalty, the argument goes that they have no incentive to sell in a jurisdiction where ARR 
does not apply, rather than in London. 

Lastly that, the UK art market is the second largest in the world and the amount of ARR royalties paid to 
artists is less than 1% of the UK Post War and Contemporary and Modern art sales.37  

7. Amount and Distribution of Royalties 

• DACS has paid out nearly £55 million to more than 4,000 artists and estates since its inception.38 

• The Artists’ Collecting Society (ACS) has paid over £7m in ARR royalties since 2012.  

                                                      
29 See p.11 of footnote 12 

30 See footnote 12 

31  See footnote 25 above 

32  See footnote 17 

33  For background on the creative industries' contribution to the UK economy see 
http://www.creativeindustriesfederation.com/news/a-general-election-manifesto-for-the-creative-industries- 

34  Cultural times – The first global map of cultural and creative industries, prepared by EY for CISAC, December 2015. 

http://www.worldcreative.org./wp-content/uploads/2015/12/EYCultural Times2015_Download.pdf. 

35    http://www.evartists.org/en/ResaleRightWithinWIPOSCCR33.html 

36  See footnote 17 

37  DACS 2017 - based on the TEFAF figures for UK modern and post-war and contemporary UK auction sales in 2015 
compared to the amount of ARR distributed by DACS in the same year.  Also in 2015, the UK art market was valued higher 

than when ARR was introduced in 2006, according to 2015 TEFAF figures. 

38  DACS - Culture, Media and Sports Select Committee: The impact of Brexit on the creative industries, tourism and the digital 
single market - 2016 - Overview 
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• ACS say that nearly 12,000 of these payments have consisted of royalties of £200 or less. This 
equates to just over £1,000,000 in royalties and shows that a significant sum of royalties 
administered goes to artists whose works are not yet selling for very large sums. Although £200 
may not seem significant, ACS point to examples of deceased artists’ spouses who are using the 
revenue generated from the ARR to help pay for care assistance, as well as a number of 
burgeoning artists who use this sum to pay for materials. 

• DACS say that for many visual artists, the capacity to earn from their work is diminished with 
additional pressures due to funding streams drying up and additional costs like rising rents on 
studio spaces. Over the last three years, 71% of artists exhibiting in publicly funded galleries in 
the UK received no fee for their work and 57% of artists generate less than a quarter of their 
income through their art.39 

• During the review of the ARR threshold level in 2014, DACS established that between 2011 and 
2013, on average, 43% of all artists receiving ARR royalties from DACS had sold works in the 
price category of €1,000 to €3,000, indicating a substantial part of royalties is being generated by 
artists whose works are selling in this lower price bracket. The data also shows that more than 
50% of artists selling work in this price bracket are unique to this bracket, meaning that they only 
sell works in that price range.40 

• Another way of establishing the split between established and emerging artists is to look at the 
numbers of new artists being paid every month because established artists will often receive 
royalties more regularly. On average, DACS had paid 21 new artists each month in 2015.41 

8. Specific Uses 

Two examples given by ACS of how the royalties are being used are as follows: 

• In 2010, a new programme for the historic Porthmeor Schools and Studios, St Ives, began 
following significant renovation. The estate of Dame Barbara Hepworth is using their ARR 
royalties to fund two residencies at the studio. One residency will support a burgeoning artist as 
they transition from student to professional and the other is intended to host an established 
artist. 

• In November 2016, Stanley Spencer’s grandson John Spencer published, using the royalties 
accumulated from ARR, the first of a three-volume set of books, entitled Looking to Heaven: 
Vol. 1. Spencer’s journals, that form the bulk of the content of the set, give an insight into how 
Spencer thought and how he worked. The royalties funded the research into the artist’s works 
and letters that make up the set. In doing so, the estate uncovered swathes of material that had 
previously been unknown, including a wallpaper love letter that the artist had written to his first 
wife Hilda. This ephemera was so delicate that the estate had to commission a paper conservator 
to perform the job of unravelling it, who was also funded by the royalties. 

DACS have highlighted the following uses: 

• From a survey conducted by DACS in 2014, 81% of artists who received ARR royalties used the 
income to pay for living expenses, 73% on art materials and 63% on studio space.42 

• Whereas for estates, 32% used it for cataloguing work, 25% for promoting the artist and 22% for 
general administration of the estate.43 

                                                      
39  See p.6 of footnote 17 

40  See p.11 of footnote 17 

41  See p.11 of footnote 17 

42  p.11 of footnote 17 
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• DACS also highlight that they haven’t found any evidence that ARR drives sales away from 
London into non-ARR markets. In the last comparison of the top 10 sales from a global auction 
house comparing their New York vs. London sales, they found no evidence that ARR was a 
deterrent. In the London sales, only two pieces did not attract ARR and one of the pieces was 
from a private American collection that was specifically sold in London despite the fact it would 
attract an ARR royalty. From the New York sales, only one sale was by an artist who would have 
been eligible for ARR if it was sold in London and it would have generated an ARR royalty that 
represented 0.01% of the sale price.  

9. Potential Reforms 

• Problems in determining eligibility by nationality - the right is only payable in respect of artists 
who are or were EEA nationals or nationals of a state where ARR is collected on sales of 
artworks by EEA authors and their heirs. There is uncertainty who this actually catches (e.g. 
artists with dual nationality) and therefore DACS only collects on sales of artworks by EEA 
nationals and are pressing for reciprocity through an international treaty.  It has been suggested 
that compulsory registration would solve this.44 

• Some art dealers and galleries fail to declare to collecting societies when they sell artworks subject 
to ARR. By not collecting ARR on such sales, these art dealers and galleries have a competitive 
advantage over compliant dealers and galleries. DACS and ACS began a campaign in 2015 to 
address non-compliant art market professionals who had not been declaring their sales. Since 
then DACS has successfully recovered more than £500,000 in royalties owed to members from 
back-dated sales.45 

• Cascade Effect or Double Payments - This could be rectified by introducing a system similar to 
VAT so that those buying to resell can deduct from the royalty due on the resale the royalty paid 
on purchase. Alternatively grace periods for 'back to back' transactions whether through a time 
limit or implementing allowable deductions could be introduced. 

• Increasing the lower limit to say €3,000. 

• Either restricting ARR to living artists or reducing its term for deceased artists. 

• Online challenges. The online auction market is flourishing: online art market sales reached $3.27 
billion globally in 2015, which was a 24% increase from the previous year.46 Hiscox Art Trade 
Report calculates that the online art market would be worth over $9.5 billion by 2020.  There is 
scope for online art marketplaces to set up in a jurisdiction where ARR, and other taxes, do not 
apply. Safeguards have been called for to prevent online salesrooms from selling art works in 
jurisdictions with weaker IP laws and favourable tax regimes.  

• Lack of clarity on international sales. The ARR regulations are silent on whether the royalty is 
payable in the UK if at the time of sale, either buyer or seller is not UK based, the artwork is not 
physically in the UK or the contract of sale is concluded outside the UK. Many art sales are cross 
–border and clarity is needed.47 

                                                                                                                                                                     
43  P.11 of footnote 17 

44  There is a lack of clarity over what factors are required for the law to apply, and whether location of the goods or one of the 
parties can give rise to ARR liability. The UK Government should seek to close the gap in the international market with 
regulatory reforms. Big companies need to take responsibility for their legal liabilities and should not be allowed to exploit 
loopholes to evade payment of royalties. (DACS 2016) 

45  p.14 of footnote 17 (updated amounts) 

46 Hiscox Art Trade Report 2016: https://www.hiscox.co.uk/online-art-trade-report/docs/hiscox-online-art-trade-report-
2016-v2.pdf   

47  p.15 of footnote 17 

https://www.hiscox.co.uk/online-art-trade-report/docs/hiscox-online-art-trade-report-2016-v2.pdf
https://www.hiscox.co.uk/online-art-trade-report/docs/hiscox-online-art-trade-report-2016-v2.pdf
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• Collection through a collecting society is mandatory. The Regulations provide that ARR cannot 
be waived (Article 8(1) of The Artist’s Resale Right Regulations 2006), yet some artists (or heirs) 
fail to register with a collecting society. If so, the question arises as to whether a collecting society 
can or should collect on behalf of an un-registered artist, and on what authority. The Regulations 
provide that ‘where the holder of the resale right has not transferred the management of his right 
to a collecting society, the collecting society which manages copyright on behalf of artists shall be 
deemed to be mandated to manage his right’ (Article 14(2) of The Artist’s Resale Right 
Regulations 2006). Further, the Regulations provide that ‘where there is more than one such 
collecting society, the holder may choose which of them is so mandated’ (Article 14(3) of The 
Artist’s Resale Right Regulations 2006). Given that both ACS and DACS manage copyright on 
behalf of artists, the question of collection of ARR on behalf of un-registered artists remains 
unresolved. Compulsory registration would solve this. Alternatively, the Regulations might 
provide that if the artist or his/her heirs are not registered with a collecting society, he/she is 
deemed to have waived the ARR. 

• Other unresolved issues include whether ARR applies to jewellery and other applied art works, 
more clarity would assist in its administration.48 

10. So what might happen? 

• Will ARR be a priority for the Government? It is not as economically important as other IP 
rights. Will there be time for a proper debate about ARR? 

• Is it possible to disentangle IP law in the UK - which is shaped by EU law concepts - from EU 
law and how would this affect reciprocity of obligations?  

• There has been discussion about introducing ARR in Switzerland, China and the US49, although 
there is no firm indication that it will be adopted there.50 Will calls for ARR rights in other 
countries level the playing field internationally removing the need to repeal the ARR in the UK? 
This was in fact recommended by the UK Government on adoption.51  

• The World Intellectual Property Organisation's Standing Committee on Copyright and Related 
Rights held a conference on ARR on 28th April 2017 in Geneva following a study outlining the 
framework for an international treaty.52 At the conference, speakers from around the world, 
including Paris, Tokyo, Algiers, Lisbon, Mexico, Johannesburg and Beijing - and ranging from 
artists, auctioneers, artists' societies, economists and academics - met to discuss topics including 
the international development of the art market, the importance of the resale right for artists, the 
implementation and management of the resale right in the UK, France, South Africa and five 
Nordic countries, and the potential to introduce the right in Japan.53 

• The data both for and against the ARR is now outdated and taken over a relatively short sample 
period. Both sides criticise the other side's data on statistical and causative grounds but what is 
clear is that more recent data is needed. 

                                                      
48  See footnote 3 at p.141 

49  On a federal basis - in relation to the Californian resale right see more at https://news.artnet.com/art-world/supreme-court-
declines-artists-resale-royalty-appeal-406106 - accessed in April 2017 

50  See p.47 of Proposed International treaty on droit de suite/resale royalty right for visual artists - R Ricketson, Melbourne 

Law School, Victoria June 2015 - see also  

51  Footnote 2 supra Barrett referencing at footnote 98: House of Commons, Culture, Media and Sport Committee, The market 

for art (Sixth Report of Session 2004-05 (2005) para 45. 

52  http://www.cisac.org/Cisac-University/Library/Studies-Guides/Proposed-International-Treaty-on-the-Resale-Royalty-
Right-for-Visual-Artists and for ongoing updates see http://www.cisac.org/Newsroom/News-Releases/Artists-

Governments-and-Experts-meet-in-Geneva-to-discuss-International-Adoption-of-the-Resale-Right-for-Visual-Artists 

53  See http://www.wipo.int/meetings/en/details.jsp?meeting_id=43385 for links to the programme and the talks in each 
session. 

https://news.artnet.com/art-world/supreme-court-declines-artists-resale-royalty-appeal-406106
https://news.artnet.com/art-world/supreme-court-declines-artists-resale-royalty-appeal-406106
http://www.cisac.org/Cisac-University/Library/Studies-Guides/Proposed-International-Treaty-on-the-Resale-Royalty-Right-for-Visual-Artists
http://www.cisac.org/Cisac-University/Library/Studies-Guides/Proposed-International-Treaty-on-the-Resale-Royalty-Right-for-Visual-Artists
http://www.wipo.int/meetings/en/details.jsp?meeting_id=43385
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11. British Art Market Federation Report 2017 

In 2014 the British Art Market Federation previously reported that: 

There has been much discussion about the effects on the British art market of the ARR levy since its 
introduction in 2006 and its extension to the work of deceased artists in 2012. The continued fall in 
both overall value and market share in the two sectors liable to ARR would suggest that the presence of 
this levy on sales in the UK, but not in competing overseas markets, is contributing to the UK’s decline, 
particularly as the UK is experiencing better fortune in other areas of the fine art market that are not 
affected by ARR. 

The Federation's latest report was released in July 2017 and underlined the importance of cross-
border trade following the UK’s vote to leave the European Union. While ARR was not 
specifically mentioned, the report did state that:  

In order for the UK to maintain its status in the global art market it must attract the highest priced art 
available for sale worldwide by providing the most favourable and most competitive conditions. 

12. PAIAM Survey on ARR 

The PAIAM members' survey (based on 82 responses from 182 members - of those who identified their 
background there were 79 responses in the fields: 34% Art Market Services; 14% Art & Wealth; 12% 
insurance; and 40% legal services). The results were as follows:- 

• 18 respondents were in favour of retaining ARR and 15 were in favour of its abolition. 

• 18 respondents wanted to abolish the €12,500 cap, 23 did not and 4 did not know. 

• 25 were in favour of exempting from ARR stock bought within a year of sale (with ARR having 
been paid on the purchase), 7 were against and 3 did not know. 

• 25 were in favour of dealers buying to resell being allowed to deduct from the royalty due on the 
resale the royalty paid on the purchase. 5 were not and 5 did not know. 

• 21 were in favour of exempting from ARR artworks of less than €3,000, 10 were not and 2 did 
not know. 

• 4 were in favour of auction houses being required to account for ARR but not dealers, 23 were 
against and 6 did not know. 

• 11 were in favour of making it compulsory for auction houses to collect from the seller only not 
the buyer, 11 were against and 13 do not know. 

• 22 were in favour of applying it to living artists only, 11 were against and 2 did not know. 

• 29 were in favour of greater clarity over when the royalty was payable if the buyer or seller was 
outside the UK or the artwork was not in the UK. 1 was against and 5 did not know. 

• 27 were not aware of data suggesting a diversion of sales from the UK to avoid ARR, 2 were 
aware and 6 did not know. 

Tim Maxwell & Becky Shaw 

Boodle Hatfield LLP 

31 August 2017 
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Appendix A 

1. Study into the Effect on the UK Art Market of the introduction of the Artist's Resale Right54 - 
2008, commissioned by the UK Intellectual Property Office (IPO).  

• est. £2.5 million of ARR collected annually (£1.5 million to British artists).55 

• median payment to artists £256 with 80% going to the top 100 artists. 

• set-up cost c£1 million and recurrent administration costs of £50,000 p.a. 

• no evidence that ARR has diverted business from UK or reduced prices by comparison 
with other markets where ARR not currently payable. 

• extension of ARR in 2012 would increase ARR payments about fourfold and art 
professionals strongly of the view that would significantly damage the UK market by 
diverting trade elsewhere. 

• administrative burden of ARR does not seem to have been excessive for most 
businesses, there have been a number of problems associated with difficulties in 
establishing the nationality of artists and the requirement to calculate ARR liabilities in 
euros. A significant minority of art market professionals, including the major auction 
houses, deem the administration of ARR to be intrusive and burdensome. 

2. The Impact of Artist Resale Rights on the art market in the UK56 - 2008, sponsored by the 
Antiques Trade Gazette.  

• Neither art market/collecting societies can be sure who is eligible for the payments 
which increases costs. 

• There were significant transaction costs for dealers and auctioneers (£23.30 to £53.60 
per transaction) highlighting the small amounts (less than £100) received by 29% of the 
artists who benefited from ARR. 

• Far fewer artists had benefited than was predicted at the outset and those who had 
benefitted tending to be the well established artists (top 20 artists received 40% of the 
total collected and the top 10% shared out 80%). 

• The administrative and economic effect was discouraging galleries to take on emerging 
artists. 

• Risk to the UK art market once the derogation for deceased artists ended in 2012. 

3. Report on the Implementation and Effect of the Resale Right Directive (2001/84/EC)57 - 2011. 
Due to be published in 2008 but was 3 years late. 

• No clear patterns can be established to link the loss of the EU's share in the global 
market for Modern and Contemporary art with the harmonisation of provisions relating 

                                                      
54  A study into the effect on the UK art market of the introduction of the artist’s resale right - Katy Graddy, Noah Horowitz 

and Stefan Szymanski - January 2008 

55  Based on auction house data 

56  Toby Froschauer - January 2008 - An independent study sponsored by the Antiques Trade Gazette 

57  Report from the Commission to the European Parliament, The Council and the European Economic and Social Committee 
- - Brussels, 14.12.2011 - COM(2011) 878 final 
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to the application of the resale right in the EU on 1 January 2006. Neither can any clear 
patterns currently be established that would indicate systematic trade diversion within 
the EU away from those Member States which introduced the right for living artists in 
2006. Nevertheless, there are clearly pressures on European art markets, in all price 
ranges, and for both the auction and dealer sectors, and it is recalled that the scope of 
the application of the resale right will be significantly expanded following the ending of 
the derogation for the works of deceased artists on 1 January 2012. 

• At the same time, the quality of the administration of the resale right appears to vary 
considerably across the EU, bringing costs to art market professionals and artists alike. 
The burden can be particularly high for those at the lower end of the market who are 
proportionately more deeply affected by the costs of administering the right. The 
Commission recognises, furthermore, that in some Member States inefficient 
administration of the resale right presents a not insignificant burden on art market 
professionals and may also lead to unnecessarily high deductions from the royalties due 
to artists and their successors. 

A further report from the EU was to be produced in 2014 but is late.  

4. European Commission Consultation on the Implementation and Effect of the ARR Directive - 
Summary of Research Conducted by Art Economics - 2011  

See summary above 

5. Artist Resale Right - Summary of IPO Survey Findings58 - 2014. 

Size and nature of survey 

• 53 responses in total to the online survey, 43 responses were analysed. Of the 43 
respondents, 84% were ‘art gallery / art dealers’, 12% were ‘auction houses’, and 4% 
were ‘other’. 

Volume and value of relevant transactions 

• Annual volumes of art sales varied considerably between respondents. 19% made fewer 
than 50 sales annually; 16% made 50-100; 30% made 100-250; 12% made 250-500, 21% 
made over 500. (2% left the question unanswered). 

• Two thirds of respondents (67%) reported that ARR was payable on less than 25% of 
their art sales. 88% stated ARR was payable on less than half of their art sales. 

• Respondents stated that most of their sales that are liable to ARR are above €3000 
(approximately £2,450). 60% of respondents reported that less than 25% of their ARR 
liable sales are below €3000. Only 7% stated that over 75% of their ARR liable sales 
were below €3000. 

Incidence of double payments (the 'cascade effect') 

• Of sales liable to payment of ARR, the proportion of sales that incurred a ‘double 
payment’ varied. Of those who gave an answer, 37% stated that double payment 
occurred on less than 25% of sales; 23% on 25-50% of sales; 14% on 50-75% of sales; 
19% on over 75+% of sales. 7% did not provide a response. 

                                                      
58  https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/375378/artists-

resale-rights-ipo-survey.pdf accessed in April 2017 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/375378/artists-resale-rights-ipo-survey.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/375378/artists-resale-rights-ipo-survey.pdf


 

 Page 13 
 

• 35% of respondents invoice ARR as an additional charge to buyers. 63% bear the cost 
themselves. 2% did not provide a response. 

Administrative requirements 

• The median time to determine whether a transaction qualifies for ARR was 10 minutes 
and two thirds of respondents (67%) took less than 20 minutes. 

• The median time to complete the collecting society’s resale royalty submission form was 
15 minutes. Two thirds of respondents (68%) took less than 20 minutes. 

• The median time to calculate liability each quarter was 30 minutes. 

• The median time to check invoices from collecting societies against quarterly liability was 
15 minutes. 58% of respondents took less than 20 minutes. 

• 16% of respondents experienced errors in the invoice from collecting societies. 

• median time required to issue payment for quarterly liability is 15 minutes. 

6. The EU Directive on ARR and the British Art Market - 201459  

The sectors of the UK art market that are affected by ARR are defined as Modern art and Post 
War & Contemporary:- 

• Together these two sectors accounted for 70% of the UK fine art market by value in 
2013 with Post War & Contemporary art was the largest sector of the UK market with 
39% of sales by value.  

• Auction sales in Post War & Contemporary art in the UK dropped 12% year-on-year in 
2013, against the background of an 11% rise in the global market as a whole. The US 
experienced a 20% rise and China 17%.  

• The UK’s global market share in the Post War & Contemporary sector more than halved 
in the five years to 2013 (from 35% in 2008 to 15% in 2013).  

• From 2011 to 2013, sales in the UK’s market for the work of living artists dropped 8% 
in value in contrast to the US, where sales grew 6%. In the five years from 2008 to 2013, 
sales in this sector in the UK have fallen by 22%, versus almost 70% growth in the US in 
the same period.  

• The UK has lost global market share in the market for living artists’ works since 2008, 
dropping 21 percentage points from 37% in 2008 to just 16% in 2013.  

• Focusing specifically on the market for the work of European living artists, global sales 
at auction have grown by 12% from 2008 to 2013. However the EU as a whole saw a 
9% drop in the value of sales. Sales in the UK contracted by 31% over the five-year 
period, in contrast to the US, where aggregate sales of the work by European living 
artists grew 44%.  

• The UK lost significant market share in the global market for European living artists, 
dropping 24 percentage points from 2008 to 2013, whereas the US gained 6% in the 
same period.  

                                                      
59  Prepared for The British Art Market Federation by ARTS ECONOMICS - 2014 
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• Focusing specifically on the “heirs market” (works by artists deceased within 70 years of 
the sale), sales in the UK fared well up to 2011, but were stagnant during 2012 and fell 
by 10% in value in 2013. In contrast, the US market grew 62% in value in the period 
from 2011 to 2013.  

• The UK held a 15% share of the global “heirs market” in 2013, down 2% year-on-year. 
The US dominated the sector, with 38% by value.  

• In the “European heirs” market (works by European artists deceased within 70 years of 
the sale), in the three-year period from when ARR was fully extended to this sector, the 
UK has lost share and seen a decline in sales.  

• While globally the “European heirs” sector as a whole grew in value from 2011 to 2013, 
it is clear that sales are being diverted from Europe to the US and other external regions: 
the EU as a whole witnessed a 12% contraction in sales over the three years and, UK 
sales fell 19%.  

• The UK was the largest individual market in the “European heirs” sector in 2011 when 
ARR was first introduced (with a 39% share versus 28% in the US). However, since 
then, the UK’s loss of 9% share and a concurrent rise of 9% in the US, has meant that 
the US is now the largest market for sales of European artists in this category worldwide.  

• From 2010 to 2013, the share of the UK in global sales of Old Master paintings and 
Impressionist and Post-Impressionist works remained stable.  

• Works by fewer than one in 100 British artists eligible for ARR appeared on the entire 
EU auction market in 2013. 

7. DACS - Ten Years of the Artist's Resale Right - 201660 

 ARR and the growth of the UK art market 

• Despite fears that the introduction of ARR would negatively impact the UK art market 
and divert sales to non-ARR markets, there has been no evidence to date to support this. 
In 2006 when ARR came into play in the UK, The European Fine Art Federation 
(TEFAF) published a report that valued the UK art market at over £8.5 billion.61 
Although the global art market felt the impact of the recession – contracting 41% in 
2009 from its peak in 2007, by 2010 the global art market was in recovery and rose by 
51% to €43 billion.62  

• In 2011, the European Commission’s report on ARR concluded that “no clear patterns 
can be established to link the loss of the EU’s share in the global market for Modern and 
Contemporary art with the harmonisation of provisions relating to the application of the 
resale right in the EU on 1 January 2006.”63  

                                                      
60  https://www.dacs.org.uk/for-artists/artists-resale-right/10th-anniversary#White paper accessed April 2017 

61  The TEFAF Art Market Report, prepared by Dr Clare McAndrew, December 2007, Included in Submission to the 
postimplementation review conducted by the UK IPO, DACS, February 2008. 

62  The Global Art Market in 2010, Crisis and Recovery, TEFAF, prepared by Dr Clare McAndrew, Art Economics, 2011. 

63  Report from the Commission to the European Parliament, The Council and The European Economic and Social 
Committee, Report on the Implementation and Effect of the Resale Right Directive (2001/84/EC), December 2011. 
http://ec.europa.eu/internal_market/copyright/docs/resale/report_en.pdf 
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• Looking at the recent figures in TEFAF’s latest report, the global art market in 2014 has 
reached its highest ever-recorded level – a total value of €51 billion worldwide and a 7% 
year-on-year increase from the 2007 pre-recession level.64  

• This growth trend was also evident in the UK which grew 17% in 2014, increased its 
own market share by 2% and was valued at €11.4 billion (approximately £9 billion and 
higher than its value in 2006 when ARR was introduced). In context, the ARR royalties 
distributed by DACS represent just 0.1% of the total market value in 2014. Auction sales 
are also on the rise. According to the report, public auction sales accounted for 48% of 
the overall market in 2014 with total sales exceeding the peak in the market in 2007 and 
have recovered value by 88% since their low point in 2009.  

• Post War and Contemporary art sales at auctions, which make up 48% of all global fine 
art sales followed by modern art at 28%, have grown to record levels as well. In 2014 
Post War and Contemporary sales saw an all-time high of €5.9 billion globally, which has 
sharply risen since its post-crash low of €1.42 billion in 2009. 65 These two sectors are 
predominately responsible for ARR royalties with modern art covering artists born 
between 1875 and 1910 and Post War and Contemporary for artists born after 1910. In 
the UK Post War and Contemporary art sales represent €1.1 billion and modern art sales 
€753 million – both increasing on the previous year’s figures. 66  

• Compared to ARR royalties DACS collected in 2014, this represents just 0.64% of the 
Post War and Contemporary and Modern art sales in the UK. The royalties collected and 
distributed for ARR are only a minor fraction of a strong Contemporary and Modern art 
market. Furthermore, a survey of art dealers at the London Art Fair revealed that their 
biggest concerns are business rates and rents; nonetheless, 85% of those surveyed 
believed that the British Modern and Contemporary art market in 2016 would remain 
strong or fare better.67  

• Lastly, visual arts as part of the wider UK creative industries is immensely valuable to the 
UK economy. For every £1 of Gross Value Added (GVA) by the arts and culture 
industry, an additional £1.43 of GVA is generated in the wider UK economy.68 Overall, 
visual arts contribute US $3 billion GVA to the UK economy each year and employs 
more than 37,000 people.69  

Supporting emerging and existing UK artists 

• During the review of the ARR threshold level in 2014, DACS established that between 
2011 and 2013 on average 43% of all artists receiving ARR royalties from DACS had 
sold works in the price category of €1,000 to €3,000, which indicates that a substantial 
part of royalties is being generated by artists whose works are selling in this lower price 
bracket. It is fair to assume that a lot of works in this category are by less-established and 
emerging artists. Furthermore, the data also shows that more than 50% of artists selling 

                                                      
64   The TEFAF Art Market Report 2015, prepared by Dr Clare McAndrew, Art Economics, March 2015 

65  The TEFAF Art Market Report 2015, prepared by Dr Clare McAndrew, Art Economics March 2015. Featured in Artlyst, 
http://www.artlyst.com/articles/tefaf-art-market-report-reveals-contemporary-art-domination-in-2015. 

66  The TEFAF Art Market Report 2015, prepared by Dr Clare McAndrew, Art Economics, March 2015. 

67  More than a third of dealers in London Art Fair survey say rising rents pose biggest threat to UK market. The Art 
Newspaper, 19 Jan 2016, http://theartnewspaper.com/news/more-than-a-third-of-dealers-in-london-art-fair-surveysay-

rising-rents-pose-biggest-threat-to-uk-ma/. 

68 Parliamentary Question Answered by Minister Ed Vaisey MP, 22 October 2015 
http://www.parliament.uk/business/publications/written-questions-answers-statements/writtenquestion/Commons/2015-

10-16/12250/. 

69  Cultural times – The first global map of cultural and creative industries, prepared by EY for CISAC, December 2015. 
http://www.worldcreative.org/wp-content/uploads/2015/12/EYCulturalTimes2015_Download.pdf. 
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work in this price bracket are unique to this bracket, meaning that they only sell works in 
that price range.  

• Another way of establishing the split between established and emerging artists is to look 
at the numbers of new artists being paid every month because established artists will 
often receive royalties more regularly. On average, DACS has paid 21 new artists each 
month in 2015.  

• Looking at figures from 2015, 56% of artists and estates received less than £500 in total 
ARR royalties, indicating these are going to more emerging artists for works at a lower 
value and with fewer works currently in circulation on the secondary market.  

• For artists the income generated can provide valuable resource to continue their artistic 
practice. From a survey conducted by DACS in 2014, 81% of artists who received ARR 
royalties used the income to pay for living expenses, 73% on art materials and 63% on 
studio space. Whereas for estates, 32% used it for cataloguing work, 25% for promoting 
the artist and 22% for general administration of the estate. This demonstrates that the 
money is much needed income as part of a wider portfolio of income sources that helps 
artists and estates to sustain their practice and legacy. 

Safeguarding Cultural Heritage 

• Works of art require essential maintenance, such as storing, preserving and restoring, and 
this is often left to an artist’s beneficiary after their death. This work is crucial to enable 
museums and galleries to loan and exhibit the works as part of their programmes. ARR 
royalties provide important income to artists’ estates to enable them to carry out this 
work, thereby safeguarding the UK’s cultural heritage and providing a lasting legacy that 
attracts more than 50 million visits to UK galleries and museums each year, of which 7 
million visits are by overseas tourists.70  

• ARR in a global context is also useful as a mechanism to ensure that the primary 
producers of artworks and those they entrust with the complex maintenance of their 
legacies are both remunerated and informed when transactions of value occur on the 
secondary market. This has numerous benefits such as offering some insight into the 
legitimacy of works sold, the traffic of consigned works and reinvesting in the 
production cycle of visual art. 

• One role of ARR has been to give artists confidence and overview of complex 
transactions once their works move onto the secondary market. The artist can 
understand which collectors keep works and build collections and which treat works like 
financial assets to exchange and trade. This insight is made visible by DACS in reports it 
makes to its members detailing all declared sales in the secondary market, mostly 
through auction houses but also galleries or dealers who operate in this domain.  

• The issue of provenance is also key to the value of works as who collects or collected a 
work adds to its cache and retail value. Also, of course, the provenance helps to assure a 
buyer if the work is authorised and authentic. In the contemporary art market 
considerable value is based in this process of authentication and provenance. 

                                                      
70  Cultural times – The first global map of cultural and creative industries, prepared by EY for CISAC, December 2015. 

http://www.worldcreative.org/wp-content/uploads/2015/12/EYCulturalTimes2015_Download.pdf. 


